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respectively, has previously made an 
election of the summary decisional 
procedure or the formal decisional pro-
cedure, the complainant may make 
such an election in his reply. 

§ 12.21 Voluntary dismissal. 
(a) At any time after the Director of 

the Office of Proceedings has served 
notification to the parties pursuant to 
§ 12.15 of these rules of his determina-
tion to forward the complaint to the 
respondent for a response, either the 
complainant or the respondent may ob-
tain dismissal of the complaint (or the 
proceeding, if one has commenced) by 
filing a stipulation of dismissal, duly 
executed by all of the complainants 
and each respondent against whom the 
complaint has been forwarded (or added 
as a party in the course of a pro-
ceeding); Provided however, That if the 
stipulation is filed after any respond-
ent has filed an answer, the terms of 
the stipulation shall include a dis-
missal of any counterclaims in the an-
swer. 

(b) A dismissal of a complaint pursu-
ant to this paragraph shall be with 
prejudice to complainant’s right to re- 
file a claim in reparations based upon 
the same set of facts as alleged in the 
dismissed complaint. Unless otherwise 
stated in the stipulation, a dismissal 
ordered pursuant to this paragraph 
shall be regarded by the Commission as 
without prejudice to the parties’ right 
to seek redress in such alternative fo-
rums as may be available for adjudica-
tion of their claims. 

(c) Upon receiving a written stipula-
tion of dismissal which satisfies the re-
quirements of this rule, the official be-
fore whom the matter or proceeding is 
pending shall issue an order of dis-
missal, and serve a copy thereof upon 
each of the parties. 

(d) This rule shall be applicable at all 
stages of a reparation proceeding. 

§ 12.22 Default proceedings. 
(a) Institution of a default proceeding. 

Failure timely to respond to a com-
plaint or a counterclaim, as required 
by §§ 12.16 and 12.20 of these rules, or, if 
applicable, to pay a filing fee required 
by § 12.25(b) or (c), shall be treated as 
an admission of the allegations of the 
complaint or counterclaim by the non- 

responding party, shall constitute a 
waiver by such party of any decisional 
procedure afforded by these Rules on 
the facts set forth in the complaint or 
counterclaim, and shall result in the 
institution of a default proceeding. 

(b) Default procedure. Upon a party’s 
failure to respond timely to a com-
plaint or counterclaim as prescribed in 
§§ 12.16 and 12.20 of these rules, or time-
ly to comply with § 12.25 (b) or (c), the 
Director of the Office of Proceedings 
shall forward the pleadings, and other 
materials then of record, to a Judg-
ment Officer or Administrative Law 
Judge who may thereafter enter find-
ings and conclusions concerning the 
questions of violations and damages 
and, if warranted, enter a reparation 
award against the non-responding 
party. If the facts which are treated as 
admitted are considered insufficient to 
support a violation or the amount of 
reparations sought, the Judgment Offi-
cer or Administrative Law Judge may 
order production of supplementary evi-
dence from the party not in default and 
may enter a default order and an award 
based thereon. 

(c) Finality. A default order issued 
pursuant to this rule, or pursuant to 
any other provisions of these part 12 
Reparation Rules, shall become the 
final decision and order of the Commis-
sion thirty (30) days after service 
thereof, unless the order is set aside 
pursuant to § 12.23(a) of these rules, or 
unless the Commission takes review of 
such order on its own motion on or be-
fore the thirtieth day. 

[49 FR 6621, Feb. 22, 1984, as amended at 57 
FR 20638, May 14, 1992] 

§ 12.23 Setting aside of default. 
(a) Default order not final. In order to 

prevent injustice or for good cause 
shown, and on such conditions as may 
be appropriate, a non-final default 
order (including any award therein) 
may be set aside by the official who 
issued the order. 

(1) Procedure for setting aside non-final 
default order. Any party or person who 
is the subject of a default order issued 
pursuant to these rules may, at any 
time before the order becomes final 
pursuant to § 12.22(c), file and serve a 
motion to set aside the default, which 
shall set forth reasons why the act or 
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